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MINING LAWS OF CALIFOKNIA.

of the public lands in this State, for the purpose of cultivating or grazing the same, may commence and maintain any
action for interference with or injuries done to his or her possessions of said land against any person or persons so inter-

fering with or injuring such land or possession ; provided,
that if the lands so occupied and possessed contain mines of
any of the precious metals, the possession or claim of the

person or persons occupying the same for the purposes aforesaid shall not preclude the working of such mines by any person or persons desiring so to do, as fully and unreservedly as
they might or could do had no possession or claim been made
for grazing or agricultural purposes."

Possessory Claims on Mineral Lands.

The

act of April 25th, 1855, "for the protection of growing crops and
improvements in the mining districts of this State," so far as it purports to
give a right of entry upon the mineral lands of this State, in cases where no
such right existed anterior to its passage, is invalid.
Gillan v. Hutchinson,
16 Cal. 153.
1.

2. This act of 1855 seems to proceed upon the idea of an absolute and
unconditional right in the miner to enter upon the possessions of another
for mining purposes, and the intention of the act was to limit this supposed
right, and not to give a right of entry in cases where no such right previMiners have no such absolute and unconditional right. The
ously existed.
true rule is laid down in Smith v. Doe, 15 Cal. 100.
Id.
,

3. In ejectment for mineral land, plaintiff averred possession of a large
tract of land, including the mining land in controversy, and that he occupied the land for agricultural and mining purposes, without stating that any

use was made of the particular portion held by defendants. This averment
of possession, and also the averment of ouster, were insufficiently denied in
the answer but the answer averred affirmatively that, at the time defendants entered upon the ground in dispute, it was a part of the public domain
of the United States contained large and valuable deposits of gold that
they entered upon and took possession of it for mining purposes, and that
they have since held and used it for such purposes only. The Court below
gave judgment for plaintiff on the pleadings held, that these affirmative
averments of defendants being proved, plaintiff could not recover without
showing such an actual and meritorious possession and occcupancy as rendered the interference of the defendants unjust and inequitable that he
could not recover on the pleadings, because the character of his possession
did not appear, the complaint not averring that this particular portion of
land was ever used by plaintiff for any purpose whatever.
Smith v. Doe, 15
;

;

;

:

;

Cal. 100.
4.

son

The

who

allegation of possession is too broad to defeat the rights of a perhas, in good faith, located upon public mineral land for the pur-

pose of mining.

Id.
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5. When a party enters
cannot be presumed to be
erty he has the right to
shown that the title has

sumption that

it is

upon mineral land for the purpose of mining, he
a trespasser, for if the land be not private propenter upon it for that purpose and, until it is
passed from the Government, the statutory preId.
public land applies.
;

Mere entry and possession give no

6.

89

right to the exclusive enjoyment of

any given quantity of the public mineral lands of

this State.

Id.

As

a general rule, the public mineral lands of this State are open to
the occupancy of every person who, in good faith, chooses to enter upon
them for the purpose of mining. But this rule has its limitations, to .be
fixed by the facts of each particular case.
Certain possessory rights and
rights of property in the mining region, though not founded on a valid legal
as valuable permanent improvetitle, will be protected against the miner
ments, such as houses, orchards, vineyards, growing crops, etc. Id.
7.

8. The act of April, 1852, "prescribing the mode of maintaining and defending possessory actions on public lands in this State," gives permission
to all persons to work the mines upon public lands, although they may be
in the possession of another, for agricultural purposes.
Stoakes v. Barrett,
5 Cal. 36; Clark v. Duval, 15 Id. 88.
9. The right of the agriculturist to use and enjoy public lands must yield
to the right of the miner when gold is discovered in his land.
Tartar v.
M. Co., 5 Cal. 395 ; Burdge v. Underwood, 6 Id. 45.
Spring Creek W.

&

But

this does not confer

any right upon the miner to dig a ditch to
convey water to his mining claim through land thus occupied. Id. ; McClintock v. Bryden, 6 Cal. 97 Fitzgerald v. Urton, Id. 308.
10.

;

The Government of the United States will issue no patent to a preemption claimant upon mineral lands, who claims the same for agricultural
11.

purposes.
12.

McClintock

v.

Bryden, 5 Cal. 99.

The Government of this State being a Government of the

people, has,

as far as its action has been determined, modified the claim to the precious
metals by the sovereign, and permitted its citizens and others to use the
public lands for the purpose of extracting the most valuable metals from
their soil.

Id.

A person who has

settled for agricultural purposes upon any of the
mining lands of this State has settled upon such lands subject to the rights of
miners, who may proceed in good faith to extract any valuable metals there
may be found in the lands so occupied by the settler, to the least injury of
13.

the occupying claimant.

Id. 102.

Miners have a right to dig for gold on the public lands.
Hicks v. Bell, 3 Id. 219.
Phillips, 5 Cal. 145
14.

Irwin

v.

;

The miner who

selects a piece of ground to work must take it as he
subject to prior rights, which have an equal equity on account of
an equal recognition from the sovereign power. Id. 147.
15.

finds

it,

16. Settlers may occupy public lands and inclose the same for their immediate benefit, except in the mining regions, else the entire gold region might
have been inclosed in large tracts under the pretense of agriculture and
Tartar v. Spring Creek W.
M. Co., 5 Cal. 398.
grazing.

&
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17. The Government of the United States, in the face of the notorious
occupation of the public lands in this State by her citizens that upon those
lands they have mined for gold, constructed canals, built saw mills, cultivated farms, and practiced every mode of industry has asserted no right of
ownership to any of the mineral lands in the State.
Conger v. Weaver, 6

Cal. 556.
18. The right, like digging gold, is a franchise, and the attending circumstances raise the presumption of a grant from the sovereign of the privilege,
and every one who wishes to attain it has license from the State to do so ;
Id.
provided, that the prior rights of others are not infringed upon.

A license to work

the mines implies a permission to extract and reSuch license from an individual owner can be created
and
from
the General Government only by act of Congress.
only by writing,
But Congress has adopted no specific action on the subject, and has left
that matter to be controlled by its previous general legislation respecting
the public domain. The supposed license from the General Government consists in its simple forbearance.
Boggs v. Merced M. Co., 14 Cal. 374.
19.

move

the mineral.

20. If the forbearance of the

Government were

entitled to

any considera-

a legal objection to the assertion of the title of the Government, it
could only be so in those cases where it has been accompanied with such
knowledge on its part, of a working of the mines and the removal of the
mineral, as to have induced investigation and action, had this been intended
or desired. Such knowledge must be affirmatively shown by those who
assert a license from forbearance.
Id.

tion, as

21. How far the right of miners to go upon public mineral lands in possession of another, for the purpose of mining, must be modified to secure
any rights of such possessor, reserved. Id.
22. Neither the act of 1858, as to the location of seminary land, nor the
act of Congress, donating it, allows mineral land to be located.- Id.

23. Miners have a right to enter upon public mineral land, in the occupancy of others, for agricultural purposes, and to use the land and water

the use being reasonable, necessary to the business of mining, and with just regard to the rights of the agriculturist and
whether
land
is
the
inclosed or taken up under the possessory act.
this,
Clark v. Duval, 15 Cal. 88.
for the extraction of gold

;

24. The right so to enter and mine carries with it the right to whatever
indispensable for the exercise of this mining privilege as the use of the
land and such elements of the freehold as water. Id.
is

25. The possession of agricultural land is prima facie proof of title
against a trespasser but where it is shown that the party goes on mineral
land to mine, there is no presumption that he is a trespasser and the statutory presumption that it is public land, in the absence of proof of title in
the person claiming it as agricultural land, applies. Burdge v. Smith, 14
Cal. 383.
;

;

26. In this State, although the larger portion of the mineral lands belong
to the United States, yet defendant cannot defeat an action for mining
claims, water privileges, and the like, by showing the paramount title of the
Government. Our Courts, in determining controversies between parties
thus situated, presume a grant from the Government to the first appropria-
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The presumption, though of no avail against the Government,
absolute in such controversies.
Coryell v. Cain, 16 Cal. 573.
tor.

is

held

A

miner has no right to dig or work within the inclosure surrounding
27.
a dwelling-house, corral, and other improvements of another. Burdge v.
Underwood, 6 Cal. 45.
28. There is no prohibition against locating school land warrants on any
of the mineral lands in the State. Nims v. Johnson, 7 Cal. 110.
29. A party cannot, under pretense of holding land in exclusive occupancy as a town lot, take up and inclose twelve acres of mineral land in the
mining district, as against persons who enter afterwards upon the land, in
good faith, for the purpose of digging gold, and who do no injury to the use
of the premises as a residence, or for carrying on of any commercial or
mechanical business. Martin v. Browner, 11 Cal. 12.
30. Where a miner enters upon land in the possession of another, claiming the right to enter for mining purposes, he must justify his entry, by
showing: 1st, that the land is public land; 2d, that it contains mines or
minerals 3d, that he enters for the bona fide purpose of mining, and such
justification must be affirmatively pleaded in answer, with all the requisite
averments to show a right under the statute, or by law, to enter. Lentz v.
Victor, 17 Cal. 271.
;

A

31.
party in possession of public mineral land is entitled to hold it as
against all the world, the Government excepted, if the land belong to it
subject only to the qualification that, upon land taken up for other than
mining purposes, a right of entry for such purposes may attach. Id.

Whetner

32.
etc.,

in this case, even if the defense of justification as a miner,
set up, defendant would have been entitled to enter,
Id.

had been properly

not decided.

33. The eleventh section of the act of March, 1856, "for the protection
of actual settlers and to quiet land titles in this State," .does not apply to
miners engaged in extracting gold from quartz veins. Fremont v. Seals,
18 Cal. 433.
34. The mines of gold and silver in the public lands are as much the
property of the State, by virtue of her sovereignty, as are similar mines in
the hands of private proprietors. Hicks v. Bell, 3 Cal. 227 Stoakes v. Bar;

rett,

5 Id. 39.

35. The State, therefore, has the sole right to authorize the mines to be
worked, to pass laws for their regulation, to license miners, and affix such
terms and conditions as she may deem proper to the freedom of their use. Id.

Growing "Wood and Timber.
The

right to the use of growing wood and timber upon the public mineral lands, as between the claims of miners on the one hand and
agricul1.

turists

Rogers

on the other, is governed by the rule of priority of appropriation.
v. Soggs, 22 Cal. 444.

2. The possession of public land in the mineral districts of this
State,
acquired and held in accordance with the possessory act for agricultural
carries
with
it
the
to
the
and
wood
timber growing thereon,
purposes,
right
and this right is superior to that of subsequent locators of mining claims
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who need, and seek to use, the
ing operations. Id.

wood and timber

for carrying

on their min-

3. In an action between occupants of the public lands neither
party can
claim a right to the growing timber thereon under the laws of the United
States.
The cutting or destruction of the timber by any occupant is
expressly prohibited by Act of Congress of March 2d, 1831. Id.

Private Lands.

The United

any other proprietor, can only exercise their
right to the mineral on private property, in subordination to such rules and
as
the
local
regulations
sovereign may prescribe. Boggs v. Merced M. Co.,
1.

States, like

14 Cal. 376.
2. The general course of legislation in this State authorizes the inference of a license from her to the miner to enter upon lands and remove the
gold, so far as the State has any right but this hcense is restricted to the
;

public lands.

Id.

Where premises

containing deposits of gold are held under a patent
an injunction lies to prevent miners from excavating
ditches, digging up the soil, and flooding a portion of the premises, for the
purpose of extracting the gold. Henskaw v. Clark, 14 Cal. 460.
3.

from the United

States,

Such injuries are calculated to destroy the entire value of the land for
useful purposes.
They are irreparable. Id.

4.
all

5. Miners have no right to enter upon private land, and subject it to
such uses as may be necessary to extract the precious metals which it con-

tains.

Id.

6.

The

7.

The presumption of a grant from the Government, of mines, water

right to mine for the precious metals can only be exercised upon
public lands, and, although it carries with it the incidents of the right, such
as the use of wood and water, those incidents also must be of the public
Tartar v. Spring Creek W.
M. Co., 5 Cal. 398.
domain.

&

and the like, is to the first appropriator but such a presumption
can have no place for consideration against the superior proprietor. Boggs
Henshaw v. Clark, 14 Id. 464.
v. Merced M. Co., 14 Cal. 375
privileges,

;

;

CONVEYANCE OF MINING CLAIMS.

AN ACT

to

provide for the Conveyance of Mining Claims.

[Passed April 13th, I860.

SECTION
denced by

Wood's

Dig. p. 896

;

Stat. 1860, p. 175.]

Conveyances of mining claims may be evibills of sale or instruments in writing not under
1.

signed by the person from whom the estate or interest is
intended to pass, in the presence of one or more attesting
seal,

witnesses

;

and

also all

conveyances of mining claims hereto-
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made by

fore

bills

of sale or instruments of writing, not under

have the same force and

seal, shall
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effect as

prima facie

evi-

sale, as if such conveyances had been made by deed
under seal ; provided, that nothing in this act shall be con-

dence of

strued to interfere with or repeal any lawful local rules, regulations, or customs of the mines in the several mining districts

and provided,

further, every such bill of sale
or instrument in writing shall be deemed and held to be

of this State

;

fraudulent and void as against

all

persons except the parties

thereto, unless such bill of sale or instrument in writing be

accompanied by an immediate delivery to the purchaser of
the possession of the mining claim or claims therein described,
and be followed by an actual and continued change of the
possession thereof, or unless such

writing shall

bill

of sale or instrument in

be acknowledged and recorded as required by

law in the case of conveyances of real estate.
SEC. 2. This act shall apply to gold mining claims only.

(This section was repealed by Act of March 2Qth, 1863
Stat. 1863, p. 98.)
Conveyances of Mining Claims,

etc.

A bill

of sale, not under seal, is insufficient to convey a mining claim.
McCarron v. 0' Connell, 7 Cal. 152.
[The act of April 13, 1860, permits bills of sale of mining claims, without
1.

seal, to

pass

2.

A bill

3.

A

title.]

of sale for a mining claim, not under seal, and without warranty,
which only purports to convey the right and title of the vendor, will not
pass the title, although the vendor is in possession at the time, if such possession is without title.
It only passes an equity which is subject to the
Clark v. McElvy, 11 Cal. 154.
legal title or a superior equity.
claim.

written conveyance is not necessary to the transfer of a mining
Table Mountain Tunnel Co. v. Stranahan, 20 Cal. 198.

4. The right to mining ground, acquired by appropriation, rests upon possession only and rights of this character, not amounting to an interest in
the land, are not within the statute of frauds, and no conveyance other than
a transfer of possession is necessary to pass them. Id.
;

A writing is

not necessary to vest or divest title on taking up a mining
comes from the mere appropriation of the
claim made in accordance with the mining rules and customs of the vicinage.
The title is in the Government, and the right to mine is by its permission to
Gore v. McBrayer, 18 Cal. 582.
the appropriator.
5.

claim.

The

right of the miner
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6. The statute of frauds, requiring an instrument in
writing to create an
interest in land, does not apply to taking up of mining claims.
mere
verbal authority to one man to take up a claim for another is sufficient. No
title is divested out of the Government, but a
right of entry given under it.

A

Id.

Mining claims are real estate within the code defining the venue of

7.

Watts

civil actions.

v.

White, 13 Cal. 324.

Upon questions as to the occupancy of public mineral land, it seems
that a transfer of the occupant's right of possession may as well be by
simple agreement as by deed, the vendee taking possession. Jackson v. F.
8.

River and Gibsonville W.

Co.,

14 Cal. 22.

From an

early period of our State's jurisprudence we have regarded
claims to public mineral lands as titles. Merritt v. Judd, 14 Cal. 64.
9.

10. The owner of a mining claim has, in effect, a good vested title to the
He
property, until divested by the higher right of his superior proprietor.
is entitled to all the remedies for the protection of his mine that he could
claim if he were the owner against all the world, except the true owner.
Merced Mining Co. v. Fremont, 7 Cal. 317.
11.

The purchaser of a mining claim can only acquire such right or
had at the time of sale.
Waring v. Crow, 11 Cal. 366.

title

as his vendor

12. Where parties conveyed to H. one-third interest in the lead, by deed
purporting to convey in the fee simple absolute, and subsequently acquired
another title held, that such subsequent acquisition inured to JI.'s benefit.
Hitchens v. Nougues, 11 Cal. 28.
:

A

13.
bill of sale of a mining claim is sufficiently proven when the handwriting of the subscribing witness, who is absent from the State, and the
execution by the vendor are proven. It is no objection to such bill of sale
that it is not under seal, whatever may be the effect of it as evidence. Jackson v. Feather River Water Co., 14 Cal. 22.

Conveyance to and by Corporation

Seal.

A

conveyance that would come within the statute of frauds if made by
an individual, if made by a corporation would be liable to the same conSuch
struction, and if void in the former case would be void in the latter.
1.

will

conveyance

2.

and

not affect the lien of a judgment regularly obtained against
v. Morse, 2 Cal. 524.

Smith

the grantor.

Where
others,

the owners of a mining claim, previously located by themselves
became incorporated, and placed the corporation thus formed in

possession of the claim as their successor in interest, with the evident intention that whatever rights the unincorporated individuals had should pass
to the corporation held, that the title to the claim passed to the corporation
as effectually as it would if the transfer had been accompanied by a conveyTable M. T. Co. v. Stranahan, 20 Cal. 198.
ance in writing.
:

A

3.
conveyance of real property by a corporation must be under its corporate seal. It may alter its seal at pleasure, and may adopt as its own the
private seal of an individual, but in the latter case the seal adopted must be
M. Co.,
used as that of the corporation. Richardson v. Scott River W.

&
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Cal. 150.

